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STATE: T ) Leand purchased by the Stsio in a ﬁrai!aso
CONSERVATION COMMISSION: ) District subsequent to the organization
‘DRAINAGE DISTRICT: ) and formation of sald Drainage District, 1is
TAXATION: ) N6t subject to an annual maintenance tax.

FFI LED September 2, 1952
/0 7/3"?‘ /1o

Mr. I. 7. Bode, Director
Missourl Conservation Commissiocn
Jefferson City, Missourl

Dear Mr, Bode:

Thls will acknowledge receipt of youwr request for an ofri-
clel opinlon which reads;

"We request your opinion on matters herein
stated.

"The Conservation Commission of Missouri had
acquired and is acquiring altogether about
four thousand acres of swaup, wet and over-
flowed lands in Wayne, Bollinger and Stoddard
Counties for the purpose of establishing and
maintaining a public lmprovement known as
Duck Creek Wildlife Area. Our acreage in
Bollinger and Stoddard Counties is located
within the boundaries of the Little River
Drainage District; but Wayne County is not
in sald District.

"Little River Drainage District is a district
organized and existing under the provisions
of sections 242,010-242.690 R.5. Mo. 1949,

it being one organized by the Circuit Court
thereunder. It has been in existence for
many years and is today still funetioning

as such. We are advised that on April 1,
1952, the District paid off all its bonds;
and that now the District Board needs to

levy and plans to levy only the maintenance
tax authorized by section 2,2.490, That
section indicates the levy is made on or
before September in each year; and presumably
such levy was made last September and will

be made this coming September. A good por-
tion of the Comalssion acreage was acquired
before September, 1951, and some has been
acquired since.
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"These facts may or may not be necessary in
arriving at your conclusion. The lands ace
quired and being aecquired in Bollinger and
Stoddard.Counties ere traversed and drained
by ditches constructed and maintained by the
Drainage District. In order to proeure a
supply of water for use in and over the Area,
at least one of the ditehes of the Drainage
District will be lengthened so as to connect
it with the Castor River, ' Certain of the
ditehes through the Commission lands will be
widened, deepened and improved; and all of

the Drainage ditehes in the Area will be used
in bringing and furnishing the necessary water.
The District will in writing agree and consent
to such extensions, lmprovements and uses, and
they will be coavenient and beneficiel in the
construction, maintenance and operation of the
Area, As indicated, we do not know whether
such consent and use will affect yowr opinion
on the conclusion asked.

"We ask you the following:

"Are sald lands, owned by the Commission (that
is, the State) in the Area, subject to or exeampt
from any such malntenance tax as may have been
levied or may be levied after the acquisition
of a tract?

You inquire if the Conservation Commlssion is liable for a
so-called annual maintenance tax assessed against land owned by
sald Commnission lying within the Little River Drainage District.

Under Section 242.020, RSMo 1949, the original owners of
sald land apparently agreed to the expense of organization and
of making and maintaining the necessary lmprovements to effect
the reclamation of said lands in sald Drainage District and to
further protect the same from the effects of water,

Section 2,2.490, RSMo 1949, authorizes the board of super-
visors of such drasinage district, upon the first day of Septem-
ber each year after the sompletion of lmprovements, to levy a
tax upon eaeh tract of land within the district and upon corpo=-
rate property to be known as a maintenance tax.

Section 242.260, RSMo 1949, specifically provides that said
board of supervisors of the distriect, in assessing benefits to
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and improvements as provided in the plan for reclamation, shall

not coneider what benefite will be derived by such property after
other ditech improvements and other plane for reclamation shall

have been constructed, but shall assess only such benefits es will
be derived from the construction of works and improvemente set out
in the plan of reclamation or as same may afford an outlet for
drainage or protection of overflow of such property; that the pub-
1lic highways, raillroads and other right-of-wvays, roadbeds,, K railroad
and other property shall be assessed according to the increased physi-
cal efficliency and described maintenance cost of roadbeds by reason
of :he protection to be derived from the proposed works and improve-
ment.

It can be seen that under the foregoing statutee no speeiriec
authority is given to tax lands owned by the State of Missourl and
lying within such a drainage dlstriét unless we ¢onsider corporate
property as that owned by the state, whieh, of course, would not
include thie land owned by the State of Missouri for the reazson
corporate property ordinarily has been defined by the Courts as
property held in a proprietary capacity and not governmental capa-
city. In this inetance, the Conservation Oommission of the State
of Missouri has acquired thies property under authority of Section 21,
Article IV, Conetitution of Missouri, 1945, and, therefore, holds
same in thelr govermmental capacity. . .

S8ection 6, Article X, Constitution of Miseouri, 1945, speci-
fically exempts from taxation all property real and personsl of
the State of Misesouri, and further provides that all laws exempting
from taxation property other than the property emmérated in said
Articlé X sghall be void. Section 137.100 RSMo 1949, among other
things, provides that the following subjeets shall be exempt from
taxation for state, county or loeal purposes: land and other proper-
ty belonging to the state.

It is a well established rule of statutory construction that
in construing taxing statutes if sald statutes do not specifiecally
include the state that the state is exempt from such taxation.

See Section 87, Volume 48, p 692, Am. Jur.; aleo 115 Mo. 557,
22 S.W. 37, 37 Am. Ste. Rep. 415. (See also Normandy Consolidated
School District vs. Wellston Sewer District, 77 S.W. (2) 4727, 1. e.

k78-479 [Z-3/).

The courts have also held that drainage districts only have
such power as eonferred upon them by an act of the Legislature and

necessary implied power to carry out the express vower granted by
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assessed against state owned land there must be statutory authority
specifically providing for the assessing of such benefits against
gtate owned property or cleer implication, we are forced to conclude
thet such benefit assessments cannot be asgessed against the state
owned land within said drainage dlsirict,

CONCLUSION

It 18 the opinion of this department that the land in question
located within the Little River Drainage DPistrict and presently owned
by the State of Missouri, for the use and benefit of the Conservation
Commiselon ie not subject to an annual mailntenance tax assessed by
said drainage distriet.

Respestfully submitted,

AUBREY R. HAMMETT, Jr.
Asgistant Attorney General

. £, TAYLOR

Attorney General
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