STOCK I.Alz, Township adjoining group of €£ive townships
: which has previously voted to invoke stock
ANIMALS: law may thereafter vote to withdraw operation
of stock law,

May 16, 1952
Honorable John W. Celew F l L E D
Prosecuting Attorney
Ripley County
Doniphan, Missourl é

Dear Sir:

Your letter at hand requesting an opinlon of this
department, which reads as follows:

"My county 1s a rural county in which
there 1is much concern over the stock
law, One of our townships last year
voted to restrain livestock from run-
ning at large, This year some of the
people in the township want to hold an
electlon to revoke thls actlon.

"Section 270,160, Rev. Statutes of
Missouri, 1949, gives the privilege of
holding an election to restraln livestoclk.
In the latter part of the section is the
proviso; 'provided, however, that nothing
in this section shall be construed to pre-
vent the petitioning for and holding of
an election to permit animals to run at
large in townships that have voted to re-
strain said animals from running at large.
But I have been unable to find any im-
plementing legislation as to the procedure.

"what I would like to know boils down to
this: WMay an election be held permitting
animals to run at large in a township after
an election has prohibited their running
at large? If such an election is possible,
what 1s the procedure for holding that
election?® ik T



Honorable John W. Selew

Pursuant to our further inquiry you stated that the
township which would vote out the stock law is one which
adjoins a group of five townships which have previously
voted to invoke the provisions of the stock law, Thus the
applicable statute which pertains to this situation is Section
270,160, RSMo 1949, which provides:

"Whenever any five or more townships in
one body in any county in the state of
Missourl have heretofore adopted the laws
governing the question of restraining
horses, mules, cattle, asses, goats,
swine and sheep, or any two or more of
the above named classes of animals, as
provided in this chapter, then any one
or more townships that have not adopted
said law and that are adjoining saild
five or more townships in the same or
an adjoining county, by & petition of
twenty-Live hnusehoidsrs of each town-
ship desiring to adopt said law, petition
the county court for the privilege to
vote on the question of restraining
" horses, mules, asses, cattle, goats,
swine and sheep, or any two or more of
the above named classes of animals, from
running at large, the same laws governing
countles are hereby applied to sald town-
ship or townships, and sald petitioners
shall not be debarred the right to re-
strain said animals il a majority of the
qualified voters, voting on the guestion
of restraining said animals, at any regu-
lar or special election in said township
or townships, vote Iin favor of restraining
said nnimals; rovided, however, that
nothing in this section shall be construed
to prevent The petlfloning lor and holding
o an olsction to ermit animals to run at

Targze Ve voted Lo re=-
straln sald EEIEEI: ~Irom running at large,"

(Emphasis ours,)

In the case of State ex rel, Zrowning v. Juden, 26l S.¥.
101, the Springfield Court of Appeals was construing the above
statute, and, in holding that one or more towvnships which have
in a separate election joined a body of five or more townships
cannot withdraw in another separate eleetion to permit animals
to run at large, said at l,e. 102, 103:




Honorable John W. Zelew

" % @ % To hold that the proviso above
quoted would permit one or more townships
that had joined a body of five or more
townships in restralining stock from running
at large to vote separately on the question
of permitting stock to run at large might
lead to the absurd result of placing a
single township in the position of restrain-
ing stock from running at large when no
other township adjoining 1t was restralning
them, 3 = #%

"Qur conclusion is that one or more towne
ships that have by separate election joined
the Lody oI Iive or more cannot withdraw

in a separate election, = = ="

In other words, in the above case the court gave & con=-
struction to the proviso underscored in the above statute as
not permitting a township which had joined a body of five or
more townships 1n restraining stock Irom running at large to
therealfter vote on the question of permitting stock to run at
large,

In the very recent case of State ex rel. liclionigle v,
Spears, 358 Mo, 23, 213 S.W, (2d) 210, the Supreme Court of
Missouri, en Fanc, was construlng what is now Section 270,130,
RSMo 1949, relating to two or more townships petitiloning and
voting to invoke the stock law, This statute also contains
& proviso very similar to the one underscored in Section
270,160, supra, and which reads as follows:

" @# % & provided, however, that nothing

in this section or chapter shall be con=-
strued to prevent the petitioning for and
holding of an election to permit aninmals
to run at large in any township or town-
ships that have voted to restrain said
animals from running at large, notwith-
standing the county or townshlp has there-
tofore voted to restrain animals fronm

running at large."

In declaring the effect of the proviso the court, at S.W.
l.e. 21, saild:



Honorable John W. ZJelew

" % % @« It has been held twlce by the
Springfield Court of Appeals, in whose
district most of these cases arise, that
the voters cannot do that, The first case
was State ex rel, Erowning v. Juden, Mo,
Appe, 26l S.W. 101, decided in 192}, That
case arose under See. 14§,79, the five
towmship section, supra, which contains a
proviso exactly iike that appearing in the
1945 version of Sec. 14702, except that
the words 'or article' and 'any township
or,' which we have italicised 1n setting
out the statute above, were omitted. The
Court of Appeals Opinion construed the
statute as meaning two townships could
not vote themselves out of a five town-
ship unit because it would produce a cone
fusing and unjust result by attrition.,

i i * E>] *

"In response to that, evidently, the
Legislature adopted the 1945 and 1947
versions of Sec, 1J:70a, applicable to
two or more townships in one body in one
county., In the proviso of the 1945 Act
it added the words 'or article' and 'any
township or', which we have italicised

in setting it out above. This had the
effect of excluding from consideration
anything said elsewhere in the whole
article, as Learing an implication against
the proviso. And it further excluded the
construction put on the statute in the
gg%!g;%g cage, that two townships could
not vote to permit stock to run at large
IT they had previously voted to restra
the stock, « * * Cmphasis ours.)

The Supreme Court did not specifically overrule the Juden
case, but as we read the decision in the McMonigle case, and
particularly its reference to the construction given the statute
being considered in the Juden case, we belleve that the decision
of the Springfield Court of Appeals was impliedly overruled.

In other words, the provisos contained in the two statutes
above cited are substantially the same, and the construction
given to the proviso contained in Section 270.130 would now be
applicable in determining the construction to be given to the
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proviso contained in Section 270.160, which we are considering
in thils opinion, Therefore, it would follow that the township
in question adjoining the group of Ifive townships would not be
prohibited from voting to withdraw irom the operation of the
stoek law after 1t had previocusly voted to invoke 1it.

CONCLUSICN

It 1s therefore the oplnion of thils department that a
townshlp which has voted to invoke the stock law and to re-
strain stock from rumning at large, and which adjoins a group
of five townships which have previously voted to enforce the
stock law, is not therealter precluded [rom withdrawlng the
operation of the stock law by holding an election in said town-
ship to permit animals to run at large.

Respectlully submitted,

RICHARD F, THOMPSON
Assistant Attorney General

APPROVED:

RFT:ml



